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DEPARTMENT OF STATE 


Washington, D.C. 20520 a 


September 15, 1971 
CONFIDENTIAL 


MEMORANDUM FOR MR. HENRY A. KISSINGER 
THE WHITE HOUSE 


Subject: International Court of Justice 
Advisory Opinion on Namibia 


The U.N. Security Council will be meeting Septem- 
ber 27 to consider the ICJ's advisory opinion in the 
Namibia case and African proposals on ways and means 
to enforce past U.N. decisions on the matter. The 
United States may have to take a position and vote 
upon a resolution accepting the opinion. The Court 
concluded that (1) South Africa is obligated to 
withdraw from Namibia; (2) U.N. Member States are 
obligated to recognize the illegality of South 
Africa's continued presence in Namibia and to 
refrain from giving any support to South Africa relat- 
ing to its occupation of Namibia; and (3) States 
not members of the United Nations are barred from 
recognizing the legality of the situation. These 
conclusions of the Court present no problem for 
the United States since they are consistent with 
the policy we advocated before the Court. 


In the course of its opinion, however, the 
Court made an interpretation of Articles 24 and 25 
of the U.N. Charter which creates a problem for the 
United States. The Court said that the Security 
Council could make decisions under Article 24 
(Chapter V) of the Charter which would be binding 
on Member States, which is contrary to the long-held 
United States view that only decisions under Chap- 
ter VII of the Charter could be binding on Member 
States. This interpretation may lead some Members 
to argue that resolutions already passed by the 
Council, and which we did not consider binding, are 
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in fact binding under the criteria stated by the Court. 
A more serious problem may arise with respect to 
determining the binding character of future Security 
Council resolutions. 


We do not think it wise or necessary to make a 
direct and open challenge to the Court's interpretation 
of Articles 24 and 25 at least in connection with 
Namibia. Our rejection of the Court's interpretation 
would be a blow to its prestige at a time when we | 
are committed to strengthening it, and whatever inter- : 
pretation we place on the Court's opinion, we will be 
faced with practical problems created by the opinion. 


We have decided therefore to authorize the United 
States Representative to the U.N. Security Council 
to vote in favor of accepting the Court's advisory 
opinion on the question submitted to it, explaining 
that accepting the opinion relates to the Court's 
conclusions in the opinion and does not imply accept- 
ance of all the reasoning behind it. There is a 
possibility that we will not have to vote on a 
resolution "'accepting™ the opinion but only on one 
"noting" it, which of course would present no problem. 


With regard to previous Security Council reso- 
lutions which we regard as not binding, we will 
continue so to regard them and will oppose any 
attempts to reconsider them as binding. 


We are now consulting with other countries to 
coordinate our positions in advance of the Security 
Council consideration of the topic, and with a 
view to keeping the bases for Security Council 
adoption of future binding decisions as narrow and 
as closely restricted to Chapter VII as possible. 


The Security Council's Ad Hoc Subcommittee on 
Namibia has been meeting regularly for the past 
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two weeks to prepare recommendations for the Council's 
September 2/ meeting. Proposals submitted by the 
Africans to date in the Subcommittee contain moderate 
elements with which we can work as well as more extreme 
proposals to find South Africa an aggressor in Namibia 
and to assign to the United Nations broad administra- 
tive powers for Namibia. We are attempting to turn 
these extreme aspects aside by endorsing the more 
moderate ones which are in line with past United Nations 
action on Namibia that we have supported. Whether 

that will be successful is uncertain. 


Theodore L. Eliot, Jr. 
Executive Secretary 
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Washington, D.C. 20520 


CONFIDENTIAL July 3, 1971 


MEMORANDUM FOR MR. HENRY A. KISSINGER 
THE WHITE HOUSE 


Subject: Namibia 


In response to the NSC Staff Secretary's Memorandum 
of June 24, 1971, the Department advises that the 
Advisory Opinion of the International Court of Justice 
of June 21, 1971 upholds the termination of South 
Africa's mandate for Namibia by General Assembly Reso- 
lution 2145 (XXI) of October 27, 1966. Every member of 
the Court explicitly or implicitly took the view that 
South Africa could not lawfully annex Namibia. The 
Court took positions on many other matters that accord 
with those of the United States Government, including 
the continuation of South Africa's responsibilities under 
international law toward other states and the Namibians 
and the obligations of states and international organi- 
zations to take certain actions regarding treaties. 


The Court found basis in Article 25 of the UN 
Charter for consequences to states, without relying on 
Chapter VII or addressing the question of the scope of 
the UN's direct responsibility for administration. As 
to these consequences, the Court held by 13 to 2 that 
South Africa's presence in Namibia is illegal and that 
South Africa must immediately withdraw its administration 
and end its occupation. By 11 to 4, it held that United 
Nations members are obliged (a) to recognize the 
illegality of South Africa's presence in, and the inva~ 
lidity of its acts respecting, Namibia and (b) to 
refrain from acts and dealings implying recognition or 
supporting South Africa's presence and administration. 
By 11 to 4 it found it incumbent on states not members 
of the UN to assist the UN with respect to such 
recognition and non-recognition. 


The Court's Opinion stimulated the decision of the 


8th Summit meeting of the Organization of African Unity 
to call for an extraordinary session of the Security 
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Council to consider the Opinion. An ad hoc OAU commission, 
which new OAU President Moktar Ould Daddah probably will lead, 
is expected to come to New York to press the African view- 
point to the Council. We have no confirmation of the date 
the commission will arrive. Some reports indicate September, 
but there is a possibility of an earlier arrival. Moreover, 
the UN Committee of 24 (Decolonization) is considering 

action, and the Ad Hoc Security Council Committee on Namibia 
may meet in July to study the Opinion and make recommendations 
to the Security Council. An "informal group" of the latter 
committee, formed by the United States, the United Kingdon, 
Italy, France, Japan and Belgium, is meeting this week to 
review possible tactics and actions. The Africans in New 
York have not yet revealed any positions, either on the 
Opinion or their future moves. 


Potential proposals by UN member states range from 
"acceptance" of the Court's Opinion to a finding of a "threat 
to the peace" and an "act of aggression." The United States 
Government has consistently advocated peaceful means under 
international law to solve the problems of southern Africa. 
The African states are aware of this. Nevertheless, we are 
likely to be confronted in the Security Council with extreme 
and unworkable proposals, which could include mandatory 
economic sanctions against South Africa, the expulsion of 
South Africa from the United Nations or even the use of 
force. Failure by the United States and other permanent 
Security Council members to respond to the Opinion ina 
constructive manner would likely strengthen African disen- 
chantment with peaceful means and incline them further 
toward extreme measures. 


The Advisory Opinion is a lengthy document requiring 
thorough study. In particular, we should consider what 
would be appropriate in light of paragraphs 117-127 and 133 
which deal with the legal consequences for states. Our 
analysis of the Opinion will have a direct bearing upon some 
of the reasonable alternatives for action respecting Namibia's 
future which are evident to us. In assessing various 
alternatives, we are mindful of the UN's responsibility 
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for Namibia. We hope therefore to share in international 
efforts to bring about conditions enabling the UN to 
discharge its responsibility for Namibia. 


We will keep you informed as our position develops. 


(Mh bool. 


Robert C. Brewster 
Acting Executive Secretary 
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NATIONAL SECURITY COUNCIL 
WASHINGTON, D.C. 20506 


VIA LDX 
February 2, 1971 


CONFIDENTIAL 
MEMORANDUM FOR 


Mr. Theodore L. Eliot, Jr. 
Executive Secretary 
Department of State 


SUBJECT: ICJ Proceedings on Namibia 
(Ref: State 07143, February l, 1971) 


May we please have a memorandum on what the United States 
intends to do at the International Court of Justice proceedings 
on Namibia (South West Africa). We would appreciate a reply 
by Friday since we understand that oral statements may be 
made at The Hague as early as next week. 


Je e“W. Davis 
Staff Secretary 
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February 2, 1971 


CONFIDENTIAL 
MEMORANDUM FOR 


Mr. Theodore L. Eliot, Jr. | 
Executive Secretary 
Department of State 


SUBJECT: ICJ Proceedings on Namibia 
(Ref: State 07143, February i, 1971) 


May we please have a memorandum on what the United States 
intends to do at the International Court of Justice proceedings 
on Namibia (South West Africa). We would appreciate a reply 
by Friday since we understand that oral statements may be 
made at The Hague as early as next week. 


Jeanne W. Davis 
Staff Secretary 
cc: Marshall Wright 
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THE WHITE HOUSE 
WASHINGTON 


CONFIDENTIAL February 2, 1971 


FOR: Jeanne Davis 

FROM: #£=Fred Rondon fe 

SUBJECT:ICJ Proceedings on Namibia 
(Ref: State's 07143) 


Would you please have the attached 
note transmitted to Ted Eliot as soon 
as possible. 


Attachment 


Sa, 


- As > ee 
foe et P 
NATIONAL SECURITY COUNCIL 1 Att 
a Me ; 


REFERENCE: State 07143, February 1, 1971 


4 
} 
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le un : 
please have a memorandum preparedfox 


Dem Kisseeer on what the United States intends to 


do at the International Court ‘of Justice proceedings 
on Namibia aloes West Africa, ~ 


‘ ul gp... 2 pas ae : bait a co 
: oe: We would eens a eis by Friday since we 
i understand that oral statements may be made at 


The Hague as early as next week. 4 
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' MEMORANDUM 


THE WHITE HOUSE 


SECRET WASHING TOR March 30, 1970 
| 
FOR: Colonel Kennedy 
eeu | 
FROM: P. W. Rodman fe 


SUBJECT: My Comments on South West Africa Paper 


Introductory Sections (pp. 1-4) 


As I told you Saturday, I have no major complaints about the 
first two sections of the paper (''Problem" and ''Background"). It 
might be useful, though, in the very beginning, to hit the President 
with the immediate tactical issues facing him. The last two sentences 
of the first paragraph (''Sometime soon... their veto action'') could 
be expanded to read: 


"The Security Council subcommittee (actually a committee 
of the whole) is to complete its report by April 30. The SWA 
issue will then be raised in the Security Council proper in May 
or June. Our delegation in NY therefore needs guidance for: 


-- our participation in the final stages of drafting the subcommittee 
report. The issue is what steps are best suited to heading 
off likely African pressures for extreme proposals. 


-- our vote in the Security Council if the subcommittee report 


leads to a resolution for mandatory economic sanctions against 


SA. The issue is whether to join UK and France in a veto. 
(They will probably veto it without our participation. ) ; 


~- our vote in the Security Council on resolutions for certain 


actions short of mandatory sanctions. The issue is whether 


or not to veto such resolutions. '' 


US Interests and Objectives (pp. 4-5) 


This section is inadequate. It doesn't even state the liberal line 
very well. I think this section should be expanded considerably to 
discuss the various aspects (moral, political, economic) separately 
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and fully, and _to indicate the different schools of thought. It might 
look something like the following: 


US Moral Commitment. -- As the Foreign Policy Report 
affirmed, we cannot condone or acquiesce in racialist policies. 
SA policy in SWA is particularly objectionable because it represents 
extension of apartheid into a territory legally separate from SA 
itself. 


On the other hand, given impossibility of dislodging SA from 
SWA, there is no prospect of effectuating this moral commitment. 
Moral question then becomes a narrower one: Should we take 
certain steps vs. SA (which will involve some economic sacrifice) 
as demonstrative acts to prove to ourselves and other that our 
moral commitment continues? 


UN and International Law. -- Related to moral issue is our 
stake in efficacy of international mechanisms for peaceful settlement 
of disputes, i.e., UN, ICJ. Therefore desirable that UN's will 
not be flouted, and that all possible steps be taken to give it effect. 


On the other hand, UN loses credibility in undertaking what it 
is impotent to carry out. In purporting to "take over'' adminis- 
tration of SWA, UN is engaging in patent fiction. No dignified retreat. 
Perpetuation of this fiction only nurtures African frustration, and 
is conducive to irresponsibility and perhaps ultimately desperation. 
Further futile measures are hardly in UN's interest. 


US Influence in Black Africa. -- US has political interest in 
not allowing gap between US policy and African aspiration to grow 
so visibly wide that cooperation with US becomes politically im- 
possible for black African leaders. Our influence is partly a 
function of our power and partly a function of our political accept- 
ability as a nation regarded by Africans as able and willing to serve 
African interests and aspirations. (Arab world is example of how 
"unacceptability'' can dissipate our influence. ) 


On the other hand, African expressions of aspirations for racial 
justice in SA may be partly ritualistic; achievement of it may be 
less important to them than economic development. Not all Africans 
are impervious to reality of SA's permanence. Many Africans 
realize that they have greater stake in UN's being taken seriously 
than we do; demonstrative UN gestures that would be ineffectual 
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if passed, and resolutions for mandatory sanctions that would certainly 
be vetoed, only weaken the UN. 


US Economic and Other Interests. -- US has small economic 
stake now in SWA. But this will change. Exploratory concessions 
in SWA oil and uranium may lead to rapid expansion of US investment. 


Implication: Discouraging or banning US investment would 
cost little in terms of actual current income but more in terms of 
opportunity foregone for future economic benefit. But it also 
means that as time goes by, we will be "locked in'' economically; 
option of disconnecting ourselves from SA rule in SWA will be re- 
stricted. This is an argument for economic disengagement from 
SWA now to preserve our freedom of political choice in the future. 


We have physical economic interests in black Africa and in 
South Africa (trade and investment). Butitis not clear what 
courses of action would jeopardize this stake. Black African states 
and SA both now want US economic ties, even though our present 
policy toward SA pleases neither. These ties are more valuable 
to them than to us (to black Africans, for economic development, 
and to SA, as hostage). US access to some facilities, however 
(e.g., NASA tracking stations), might conceivably be cut off in 
retaliation for US move regarded as hostile. 


Avoidance of Polarization in UN and on Continent. We have 
an interest in securing passage of moderate and responsible UN 
resolutions, because they signify that moderates on both sides 
have been able to find middle ground and hold it vs. extreme 
pressures. This is intermediate objective, a means of serving 
above interests and objectives. Need for veto implies breakdown 
of this process, with unpredictable consequences: Veto could 
bring Africans down to earth, or it could be taken by them as proof 
that Western and African interests are irreconcilable. Issue is 
whether US concessions on SWA will in fact retard extreme pres- 
sures and avoid need for veto, or whether they will only encourage 
further pressures -- for mandatory sanctions vs. SA presence in 
SWA, vs. SA as a whole, or vs. Portuguese territories. 
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Range of Options (pp. 5-6 


These two pages are OK, but perhaps this is the place to discuss 
some general tactical considerations: 


-- Whether there is any prospect for negotiated "out-of-court 
settlement'' between SA and Africans over SWA issue (e.g., 
SA gestures toward international status of SWA in return for 
easing up of African pressure on the issue). 


-- Whether US concessions short of mandatory sanctions will 
in fact head off extreme African pressures. 


On the latter issue, the paper could here spell out and discuss the 
two schools of thought: 


-- One view is that US proposals conciliatory to Africans but 
admittedly ineffectual vs. SA can be persuasive to Africans 


i 


as proof of our Hontinued good faith and sympathy to their 


aspirations. This will make our counsels of moderation more 
persuasive. Resistance to African proposals (especially 
proposals of small steps in limited case of SWA) will only 
arouse their suspicion, and diminish our bargaining power 


by isolating us politically. 


-- Opposing view is that momentum of anti-colonialist emotion 
in UN is too strong to be amenable to gestures. US concessions 
will not in fact head off further pressures. (Rhodesian con- 
sulate as example.) Non-mandatory sanctions, and unilateral 
USG moves, will only encourage pressures for mandatory 
sanctions and confront us sooner with need to veto. Futility 
(of sanctions which will be ineffectual or of resolutions which 
will be vetoed) is more persuasive argument to make to 
Africans. 


Some further thoughts that occur to me: 


Both these conceptions of African motivation surely have some 
validity. Which one proves more accurate in a specific case may 
depend a great deal oi ‘the “ON e sé lution on which the US cast its 
first veto was somewhat of a fluke: the Africans suddenly managed 
to buy off the Spaniards and the Chinese. No one was even expecting 
that resolution to make it into the ballpark; the Africans may have 
just been carried away by their sudden tactical luck. 
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In any case, as the UN moves from one African issue to the 
next, itis getting closer and closer to the ultimate issue: the 
question of mandatory sanctions against apartheid in SA proper. 
But this is the toughest nut of all to crack, and the Africans must 
know it. To change the metaphor, the Africans are fighting uphill; 
won't they run out of steam as they make demands that aremore 
and more impossible of realization? Resignation may set in. 
Isn't the Lusaka Manifesto evidence of something of this sort? 
Now that the US has sown that it has the guts to use the veto, the 
whole UN context of African issues may have been altered con- 
siderably; the debate seemed to cool down very quickly in the UN 
after the US veto. How can the Africans get carried away again 
ona bandwagon that clearly isn't going anywhere? 


My feeling at the moment is that the SWA issue could go either 
way, and that the determinant will be the tactical state of play -- 
lucky breaks, timing, the solidarity of the moderates, etc. Maybe 
a few sweeteners from the US at the right moment could have a 
beneficial effect; maybe not. 
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" DEPARTMENT OF STATE s 
THE LEGAL ADVISER 
February 27, 1970 
TO: L/AF - Mrs. Butcher 4 
FROM: L/UNA - Jon Greenwald\> ie 
% ‘ re , 


SUBJECT: ICJ Advisory Opinions on South West Africa | 
“ Pa 


In the most extensive of: three advisory opinions re- 
lating to South West Africa-(Namibia) that the International 
Court of Justice rendered on request of Ahe General Assembly 
between 1950 and 1956, the International Court of Justice 
stated on July 11, 1950 0 that the Union of South Africa 
continued to have international obligations binding upon it 
in respect of the territory of South West Africa and that 


supervisory functions were to be exercised by the United 
Nations. iy 

More specifically, the Court declared that while the 
supervisory functions of the AL sague of Nations for mandated 
territories not placed under’ the Trusteeship System of the 
UN were not expressly trangferr d to the UN, the necessity 
for supervision continued, It fuled that the competence of 
the General Assembly to stpervige South West Africa was 
derived from the eget: and that the SAG was under an 


Ational status of the 


wot modify unilaterally the intern 
‘to determine and modify 


territory, ‘but that /the competence © 
-~ the international “shatus 6 of South Wdst Africa rested with / 


the SAG acting wi th the consent of _the - UN. 


ne 7, 1955 and June 1, 


Subsequent Advisory Opinions of Jy 
Ne General Assembly on 


L/UNA: JGreenwald:dws Pe 
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3 March 1970 


TO : AF/S - Mr. Jacobs 
FROM : L/UNA - Herbert Reis 


SUBJECT: The ''Veto"' . aa f 


I undérstand that you asked whether two or more perma- 
nent members of the Security Council who cast negatiWe votes 
on a draft resolution before the Council must be cgueidered 
to have employed a-veto. The answer is yes. 


The Charter does not use the word "veto". f/Article 27, 
paragraph 1, states simply that "Each member gf the Security 
Council shall have one vote", Article 27, pgragraph 3, 
provides that "Decisions of the Security Coyncil on all 

‘ other [i.e., non-procedural] matters shall/be made by an 
affirmative vote of nine members including the concurring 
votes of the permanent members"; for morgé than 20 years the 
Council has treated this qualification As requiring only 
abstentions by permanent members, 


The Uniting for Peace machinery adopted in 1950 (General 
Assembly resolution 377(V)) is predicated on "lack of unanimity 
of the permanent members", The only cases of application of 
Uniting for Peace to convene an emergency special session of 
the General Assembly have been following a veto. Whether 
such a session could be called following the failure of a 

‘draft resolution due to seven or more abstentions, including 
, Significant permanent member abstentions, is an open 
question, e 
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; At the 749th meeting of the Security Council on é 
October 30, 1956, the British and French cast negative 
votes on a draft Secufity Council resolution proposed by the 
United States (S/3719) calling for Israeli withdrawal behind 
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armistice lines and for all Members to refrain from the 
. threat or use of force in the Middle East. In his television 
ye - report "Developments in Eastern Europe and the Middle East", 
delivered the next evening, President Eisenhower said: 


"We went to the United Nations with a request that 
the forces of Israel return to their own land and 
. that hostilities in the area be brought to a close, 
— This proposal was not adopted--because it was vetoed 
by Great Britain and by France," 
(Public Papers of the Presidents, 1956, no. 282) 


cc: L/AF - Mrs. Butcher 
UNP - Mr. Frisbie 


L:L/UNA:HReis :mab 
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DEPARTMENT OF STATE 


Washington, D.C. 20520 
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March 12, 1970 


MEMORANDUM 
TO: _  AF/S = Mr. Crosby 
FROM: _ L/UNA--- Herbert Reis Wf 
| . L/AF - Charles Runyoncy— 
SUBJECT: - South West Africa 


Since the Mandate for South West Africa was conferred 


by the Council of the League of Nations upon "His = 


Britannic Majesty to be exercised on his behalf by bee 


the Government of the Union of South Africa," and 

Since South Africa no longer has a legal right to ad- 
minister South West Africa, the question might arise 
whether because of this reference to the British Crown, 
the United Kingdom possesses a special responsibility ' 
for the international territory. The answer to such a 

question is NO, 


Article 1 of the Mandate for South West Africa as con- 
firmed by the Council of the League specifically named 
South Africa "the Mandatory,'' and the subsequent articles 
recited the rights and obligations of that position. In 
its Advisory Opinion of 1950 the International Court of © 
Justice said: 


In accordance with these terms, the Union of © 
‘South Africa (the "Mandatory') was to have full 
power of administration and legislation over 
the Territory as an integral portion of the 
Union and could apply the laws of the Union to 
the Territory subject to such local modifica- 
tions as circumstances might require. On the 
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other hand, the Mandatory was to observe a 
number of obligations, and the Council of 
the League was to supervise the adminis- 

*“. tration and see to it that these obliga- 

' tions were fulfilled. (International status 
of South West Africa, [1950] I.C.J., Rep. 
at 131-132) (emphasis supplied) 


From every reference to His Britannic Majesty in the 
confirmation by the League, and from the use of that 
term itself, it is apparent that conferral and acceptance 
took the form they did to satisfy peculiar and no longer 
relevant constitutional requirements of the British 
Empire system, that His Britannic Majesty was to serve 
only as a conduit for the Mandate to the mandatory 

upon whom the rights and obligations of the Mandate 

were laid, and that no function other than this transi- 
tory one was envisaged for His Britannic Majesty. 


Again, in 1962 the International Court of Justice found .~ 
that the Mandate was a treaty between the League of — 

Nations, represented by its Council, and South Africa. 

(South West Africa Cases, Preliminary Objections, 

[1962] I.C.J. Rep at 330-332) 


Neither in the 1962 nor the 1966 judgement is there 
basis for asserting possession of special rights or 
duties by the United Kingdom. 


L/UNA: JGreenwald 
L/AF :CRunyon:nme :3/12/70 
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MEMORANDUM TO THE SECRETARY OF STATE 


FROM: U.S. Dewkegation to the 24th General Assg bly 


this memorandum containing recommendations n the issue of 
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« Recommendations | 


We recommend certain limited steps, designed to imple- pee 
ment those UN decisions on Namibia which the U.S. has supported. : 
These steps are both unilateral and through the United Nations -- 
the former being essential in order to give NeansRe and weight 
to the latter. 


1. Unilaterally, by executive action within existing law, we 
should -- : 
a. Formahly and publicly discourage U.S. nationals t 


he nettle canariatin IT oe 
from investing in Namibia on the basis of “rights 
aequired through the South African Government 4 
since adoption of GA Resolution 2145 (Oct. 27, 
1966). 


b. Cease extending EXIM Bank credits and other commercial 


ee naan tls ane 


facilities to such investments 


. @. Warn that U.S. nationals cannot claim U.S. 
Government assistance in the protection of such 
investment rights. 


ad. For U.S . tax purposes, cease to recognize. as such, 
tax payments by U.S. firms to the South African 
Government on account of their Snver DEE scs in 
Namibia. 


e. Take such other administrative actions as may serve 
to discourage South Africa in its present South West 
African policy. 
; . 
2. Through the United Nations, and in conjunction with the 


above unilateral PueD Ss we should -- 


a. Support non-mandatory y steps by the Security Gavaen 
‘ €o have all member states take actions similar to 
the above unilateral PEEPS 


b. Take steps to join a reconstituted UN Council on 
be Namibia with terms of reference we can accept. 
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State our intention to explore the advisability Lo 
of further steps designed to give effect to the 
UN's authority respecting the collection, on behalf 

of the population of the territory, of taxes or ee 7 
royalties deriving from foreign (including South 
African) commercial activities in Namibia, and the 
_ authorization of such activities perhaps through 

g __ the establishment of a UN registry, 


e Ce 


d,.. Actively support a new Security Council resolution 
reaffirming +- in view of South Africa's non- 

compliance with the relevant resolutions on Namibia 

~~ the non-mandatory arms embargo of August 7, 1963 

(SC Resolution 181), with an additional clause 

calling on member states and the Secretary General 
to 9 report | to the Council on compliance, = 


—— 


e. Actively support inclusion in the regular UN budget 
' of funds for the education and training of future 
indigenous Namibian leaders, 


Advantages 


We believe the above course of action will -- i 


7 te, 
‘ ‘ 


1, Exert some credible persuasion on South Africa to ponder 
alternative courses of action with respect to Namibia more 
acceptable to the international community than permanent 
South African rule. 


2. Strengthen our moral and legal position by making a clear 
good-faith effort to give practical effect to the General 
Assembly and Security Council resolutions ,* which we 
supported, declaring that South Africa's mandate was 
terminated and the Territory was now under direct UN 


responsibility. 
* GA Resolution 2145, October 27, 1966; 
SC Resolution 264, March 20, 1969, 
i : ° 
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3. Improve our tactical position on this issue in the UN, 
putting us in a better position to resist successfully. 
the rising demand for mandatory economic sanctions or the 
use of force undes chepees VIL, 


4. Generally Si eenetiea the hand of moderates within ae UN 
| African caucus and thus improve our tactical and voting 
position on a wide range of UN issues of-interest to us, 


Disadvantages and risks a 
— 7 ee 


The costs and risks of this course of action are chiefly 
economic, and we believe are heavily outweighed by the advantages, 


Some adverse effect could be expected on existing and. 
potential U.S, investment and trade in South West Africa. (U.S, 
capital invested in the territory is conservatively estimated 
at $45 million -- less than 1/10 of 1 per cent of U.S. foreign 
investment -- and annual trade at no more than $10 million a 
year.) The potential for U.S. investment and trade would 
be much reduced; the volume affected, however, is very small, 


We have considered whether there would also be a political 
_visk In the sense that this initiative might draw us against - 
Our will into )_stronger measures including comprehensive mandatory 
UN Sanctionsand/or the use of fuse.) We believe the distinction 
between thesé different categories of action is so clear that 
Tittle Ox 0: such risk exists, In fact, as indicated above, 
. One purpose of the course we advocate is to put us in a better 
position to resist the pressure within the UN for mandatory 
sanctions, -_ ‘ 
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Similarly, a clear distinction can be made between the South 
West African situation and analogous problems of U.S. trade and 


>  -investment in South Africa proper or in the Portuguese territories. 


In the the latter cases, whatever their merits in other respects, 


control - is in the hands of the lawful sovereign, This is not 


seemrnuneamsmns Yon. 1 


the case in South West Africa; indeed, on that point we and ot 
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the UN UD UN majority have been in agreement since 1966, 
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Alternatives A, ws 

Two major alternatives exist to the recommended course of 
action, They are, on the one hand, comprehensive mandatory 
sanctions and/or the use of force; and, on the other hand, a 
continuation of the present course, 


We believe the first alternative is out of the question, 
since comprehensive mandatory sanctions could scarcely be carried 
out effectively without a blockade or other use of force; and 
no U.S. interest*in the area would justify our involvement in 2 
such an action, ; 
The other alternative -- continuation of the present policy 
-~- seems to us likewise unacceptable for two reasons, First, 
it stands no chance of inducing South Africa to cease its defiance 
of the UN on this issue, Second, it leaves the world with an 
understandable impression that we, the U.S., could, if only we 
would, take the lead in supplying the missing arducenent without 
sacrificing any major interest of our own, 


Thus this problem, though small in any world perspective, 
te poses unique political, legal and moral issues for the U.S. 
The continued South African occupaticn of the territory is in . 
_ Girect defiance of General Assembly and Security Council 
‘ resolutions for which the United States voted, By these 
resolutions South Africa's mandate over Namibia was terminated 
and its right to administer the territory came to an end, Our 
support for the legal-authority of the General Assembly and 
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“the Securit Council to take this step was clear and unéquivocal, 

_The organs which took these steps, and the members (inedtuding- 
the U.S.) who voted for them, cannot have intended that they 

| were to have no effect, _Xet their effect thus far has been 


. virtually nil, 


The United States, with its major position in the United 
Nations and its substantial presence in South Africa and South 
West Africa, must make a good-faith effort to vindicate the 


decisions of the Assém ASSembry ang the securl the pecurity Cc Council. By 


not doing so we raise serious questions questions regarding the validity 
of our claims that we support the Charter impartially whether 


or not our immediate strategic interests are served thereby. 


o 


“ , SECRET 


/ os... SECRET “62 


Indeed, failing such an effort by us, the prospect is for 
an aceelerated radicalization and racialization of the black 


African members , | not only on issues of southern Africa but on 


many issues of major concern to the U.S. Once it can be assumed 


that the United States will take no further steps to support 

the GA and SC resolutions for which we voted, the radicals can 
argue more convincingly than ever that the United States cannot 
be relied on to exert itself in favor of justice for non-whites 
and that any further counsel_of-moderation leads to a dead end, 
Under_such circumstances, even if we succeed in blocking radical 
proposals for mandatory action in the Security Council -- . 
eventually by a veto cast by the UK, the US, or both -- the 
diplomatic cost we pay will continue to rise as pressure for 
radical action grows, It will manifest itself in aggravation 
of all those recent tendencies in the UN -- bitter and sterile 
debate, unenforceable resolutions, violations of due process, 
voting reprisals on unrelated issues -- that we rightly deplore 
as distracting the UN from its constructive purposes, These 
tendencies , to be sure, will not soon disappear whatever we do; 
but it is in the U.S. interest. to mitigate them to the extent 
that we are in a position to. do. SO, as this Delegation believes 


we are in “this. case, 


For all these reasons we believe continuation of the present 
policy on Namibia is not a sound alternative, 
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Additional Statement by Mr, Coleman 


As is noted by my signature above, I join the recommendations 

of the: other members of the United States Delegation to the 

24th General Assembly of the United Nations as submitted in 

their memorandum of December 12, 1969, in re South West Africa 
(Namibia). The recommendations are well considered and well . 
stated, In addition to the recommendations contained in the 
memorandum, I would suggest that the United States actively 
support a Security Council or General Assembly resolution which 
would provide "that the present dispute’ over.South Africa's 
continuance of exercising governmental authority over Namibia 
after the United Nations has declared such mandate to be at 

an end creates a situation 'the continuance of which is likely 
to endanger r the maintenance of international peace and security', 
and if South Africa continues to ignore the United Nations 
Resolutions declaring South Africa's mandate over Namibia to 

be at an end, there is the great possibility that a situation 
will be created which will become a 'threat to the peace! and 

an 'act of aggression', The United Nations therefore calls 

on South Africa to observe and follow the General Assembly and 
Security Council EeSoTUr IOUS with respect to the end of its 
mandate over Namibia," 
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The reason for this additional recommendation is that it might 
‘induce South Africa to begin to enter into meaningful dialogue 
with the United Nations to bring about the end of the mandate, 
On the other hand, it is drafted in such a way that it does 
not commit the United States at this time, or any time in the 
future, to support mandatory economic sanctions or the use of 
. actual military force, 
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A/RES/2248 (S-V) 
May 19, 1967 


SOUTH WEST AFRICA 


‘The General Assembly, 


Having considered the report of the Ad Hoc Committee for 
South West Africa, 


Reaffirming its resolution 1514 (XV) of 14 December 1960 con- 
taining the Declaration on the Granting of Independence to 


Colonial Countries and Peoples, 


Reaffirming its resolution 2145 (XXI) of 27 October 1966 
by which it terminated the Mandate conferred upon His 


. Britannic Majesty to be exercised on his behalf by the 


Government of the Union of South Africa and decided that 
South Africa had no other right to administer the Territory 


of South West Africa, 


Having assumed direct responsibility for the Territory of 
South West Africa in accordance with resolution 2145 (XxI), 


Recognizing that it has thereupon become incumbent upon the 
United Nations to give effect to its obligations Ly taking 
practical steps to Erausece power to the people of South 


West Africa, Lanes Gea a De Pe ie 


ane 
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Reaffirms the territorial integrity of South West Africa 
' and the inalienable right of its people to freedom and 


independence, in accordance with the Charter of the United 
Nations, General Assembly resolution 1514 (XV) and all 
other resolutions concerning South West Africa; 


II . 


1, Decides to establish a United Nations Council for South 
West Africa (hereinafter referred to as the Council) comprising 
11 Member States to be elected during this session and to 
entrust to it the following powers and functions, to be 
discharged in the Territory, 


3 -2- 
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(a) To administer South West Africa until independence 
with the maximum possible participation of the people 


of the Territory; 


(b) To promulgate such laws, decrees and administrative 
regulations as are necessary for the administration 

of the Territory. until a legislative assembly is established 
following elections conducted on the basis of universal 


‘adult suffrage; 


(c) To take as an immediate task all the necessary 
measures, in consultations with the people of the 
Territory, for the establishment of a constituent assembly 
to draw up a constitution on the basis of which elections 
will be held for the establishment of a legislative 


assembly and a responsible government; 


(d) To take all the necessary measures for the 
maintenance of law and order in the Territory; 


(e) To transfer all powers to the people of the Territory 
upon the declaration of independence; 


2. Decides that in the exercise of its powers and in the 
discharge of its functions the Council shall Pe responsible to 


the General Assembly; 


See . 
3. Decides that the Council shall entrust such executive 
and administrative tasks as it deems necessary to a United 
Nations Commissioner for South West Africa (hereinafter 
referred to as the Commissioner), who shall be appointed 


' during this session by the General Assembly on the nomination 


of the Secretary-General; , 


4. Decides that in the performance of his tasks the Commissione: 


_ shall be xesponsible to the Council; 


Til 


1. Decides that: 


(a) The administration of South West Africa under 
the United Nations shall be financed from the revenues 


collected in the peeeerery: 


(b) Expenses directly related to the operation of the 
Council and the Office of the Commissioner - the travel 


- 
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and subsistence expenses of members of the Council, the 

remuneration of the Commissioner and his staff and the 

cost of ancillary facilities ~- shall be met from the 

regular budget of the United Nations; 


2. Requests the specialized agencies and the appropriate 


organs of the United Nations to render to South West Africa 
technical and financial assistance through a co-ordinated 
emergency program to meet the exigencies of the situation; 


| IV aa ws 
lL. Decides that the Council shall be based in South West / ' 
Africa; - . e. 


wor ttre se 


2, Requests the Council to enter immediately into contact 
with the authorities of South Africa in order to lay down 
procedures, in accordance with General Assembly resolution 
2145 (XXI) and the present resolution, for the transfer of 


.. the Territory with the least possible upheaval; 


SGP nn tee Gay oan ee 
3. Further requests ‘the Council to proceed to South West 
Africa with a view to: 


(a) Taking over the administration of the ERESEOE YS é. 


(b) Ensuring the withdrawal of South African police 
and military forces; 


| (c) Ensuring the withdrawal and the replacement of 
South African personnel by personnel operating under 
the authority of the Council; 


(d) Ensuring that in the utilization and recruitment 
of personnel preference be given to the indigenous 
poeple; 


4, Calls upon the Government of South Africa to comply without 
delay with the terms of resolution 2145 (XXI) and the present 
resolution and to facilitate the transfer of the Territory © 
of South West Africa to the Council; 


a . i A/RES/2248 
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5, Requests the Security Council to take all appropriate 
measures to enable the United Nations Council for South West 
Africa to discharge the functions and responsibilities 
entrusted to it by the General Assembly; 


6. Requests all States to extend their whole-hearted co- 
operation and to render assistance to the Council in the 


implementation of its task; 


V ‘ "g 
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Requests the~Council to report to the General Assembly 
at intervals not exceeding three months on its administration . 


of the Territory, and to submit a special report to the 
Assembly at its twenty-second session concerning the 
implementation of the present resolution; 


VI 


Decides that: South West Africa shall become independent 

on a date to be fixed in accordance with the wishes of the 
people and that the Council shall do all in its power to 
enable independence to be attained by June 1968. ; 
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q VOTE: 


85 - 2 (Portugal and South Africa) - 30 (Soviet Bloc, 

v3 Australia, Belgium, Botswana, Canada, Cuba, Denmark, 
Finland, France, Iceland, Iveland, Italy, Luxembourg, 
Malawi, Malta, Netherlands, New Zealand, Norway, Sweden, 
United Kingdom, United States) - 
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MEMORANDUM FOR THE PRESIDENT 
Subject: Namibia (South West Africa) 


Recommendation: 


1. That we formally and publicly discourage U.S. 
nationals from investing in Namibia on the basis of 
rights acquired through the South African Government 
since the adoption of General Assembly Resolution 2145; 
that we announce that U.S. nationals who in the future, 
nevertheless, invest on the basis of such rights cannot 
expect to receive U.S. Government assistance to protect 
that investment against a future lawful government of 
Namibia; and that we not extend EXIM Bank credits and 
other commercial facilities to such investments. 


Approve Disapprove 


2. That the United States support a new Security 
Council resolution reaffirming the non-mandatory arms 
embargo of August 7, 1963 (Security Council Resolution 
181), with an additional clause calling on member states 
and the Secretary General to report to the Council on 
compliance. In supporting this reaffirmation, the 
United States would avoid relinquishing or compromising 
in any fashion the right to honor existing contracts and 
to interpret our policy in the light of requirements for 
maintaining international peace and security which it 
reserved at the time of the adoption of Resolution 181. 


Approve Disapprove 
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Discussion: 


We need a decision on this aspect of the southern 
African question now because the Security Council is 
expected to meet on it before the end of the month. 
African moderates have asked to confer with us and the 
UK before they draft a resolution. This rather unusual 
opening will not assure a resolution to our liking but 
will afford us a reasonable opportunity to help shape 
a more acceptable formulation. In the absence of a 
positive U.S. response, an extreme resolution, 
unacceptable to us, is almost certain. A positive 
position on Namibia will also improve our posture on 
Africa which will be receiving attention during my visit 
to that continent. 


As you know, the status of Namibia is unique and can 
be considered separately from other "colonialism" questions 
in southern Africa. (Decisions taken in this context 
would not foreclose our options on Rhodesia and the 
Portuguese territories.) The General Assembly, on 
October 27, 1966, adopted Resolution 2145 (enclosed) which 
decided that South Africa's authority to administer the 
territory had terminated and that henceforth it was a 
direct responsibility of the United Nations. The 
United States voted for that resolution and for Security 
Council Resolution 264 which called for South Africa to 
withdraw from the territory. We have consistently 
maintained that South Africa's continued presence in and 
administration of the territory are illegal. 


The recommended steps are, hence, logical and 
appropriate extensions of present U.S. policy and will 
give more meaningful effect to our long-standing position. 
I do not anticipate that they will force the South Africans 
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out of Namibia at an early date; they may, however, 

make it increasingly uncomfortable for them to stay 

in. Also, we cannot anticipate that these measures 

will prevent African countries from continuing to press | 
more extreme positions. They should, however, help us 
to resist immediate demands for more extreme measures, 
such as mandatory economic sanctions against South 
Africa. They should also, as a good faith effort on 
our part, increase our standing with the moderate 
Africans and strengthen their hand in dealing with the 
more radical Africans. 


While the recomended steps would obviously have 
some effect on U.S. business interests, this would be 
minimized by avoiding any ex post facto effect; only 
investments made subsequent to a U.S. Government 
announcement on the matter would be affected. It is 
difficult to estimate how much investment might -be 
deterred by these steps (the book value of present U.S. 
investment is probably seme $64 million, of which 
$60 million is accounted for-by one firm, the Tsumeb 
copper mine). The Department of Commerce concurs. 

Security Council Resolution 181 of August 7, 1963, 
for which we would reiterate our support, called upon 2 
all states to cease the sale and shipment of arms, | 
ammunition and military vehicles to South Africa. | 
Although the embargo is not mandatory, we have enforced | 
it strictly. We have, however, reserved the right to | 
honor existing contracts and to interpret our policy 
in the light of requirements for maintaining inter- 
national peace and security. Renewing this limited 
commitment would add credibility to our African 
position. We would strongly oppose any attempt to 
make the embargo mandatory. 


We have considered additional suggestions put 
forward by the U.S. Delegation to the 24th General 
Assembly and others. - Two of these will require 
further study and detailed analysis: 
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1. That the United States cease to recognize, 
for U.S. tax purposes, payments by U.S. firms to the 
South African Government on account of their enter- 
prises in Namibia, if such a step would be in accord 
with existing law. 


2. That steps be taken to give effect to the 
UN's authority to collect, on behalf of the inhabitants, 


taxes and royalties from commercial activities in 
Namibia. 


ee ge 


William P. Rogers 


Enclosure: 


General Assembly Resolution 2145 
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A/RES/2145 (XX1) 


A S S EF M B LY 28 October 1966 a 
‘N 

, Twenty-first session 

j Agenda item 65 

; 

RESOLUTION ADOFTED BY THE GENERAL ASSEMBLY 

Fvithout reference to a Main Committee (A/L.483 and Add.1-3, A/L.188)7 


2145 (XXI). Question of South West Africa 


The General Assembly, 
’ Reaffirming the inalienable right of the people of South West Africa to 


freedom and independence in accordance with the Charter of the United Nations, 


| 
i General Assembly resolution 1514 (Xv) of 14 December 1960 and earlier Assembly 
| resolutions concerning the Mandated Territory of South West Africa, . 
| Recalling the advisory opinion of the International Court of Justice of 

_ il duly 1950,2/ which was accepted by the General Assembly in its resolution 

hho A (V) of 13 December 1950, and the advisory opinions of 7 June 19552/ and 

1 June 19562 as well as the judgement -of 21 December 1962,4 which have established 
. the fact that South Africa continues to have obligations under the Mandate which 
"was entrusted to it on 17 December 1920 and that the United Nations as the 
' successor to the League of Nations has supervisory powers in respect of South 

West Africa, - 


1/ International status of South West Africa, Advisory Opinion: I.C.J. Reports 
1950, p. 128. ; 


2/ South West Africa - Voting procedure, Advisory Opinion of June 7th, 1955: 
' I.C.J. Reports 1955, p. 67. 


> 


3/ Admissibility of hearings of petitioners by the Committee on South West 
Africa, Advisory Opinion of June Ist. 1956: I.C.J. Reports 1956, p. 23. 


4/ South West Africa Cases (Ethiopia v. South Africa: Liberia v. South Africa), 
Preliminary Objections, Judement of 21 December 1962: I1.C.J. Reports 1962, 


p- 319. 
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Gravely concerned at the situation in the Mandated Territory, which has 


seriously deteriorated following the judgement of the International Court of 
Justice of 18 July 1966, 5/ 


Having studied the reports of the various committees which had been 


4 


established to exercise the supervisory functions of the United. Nations over the 
administration of the Mandated Territory of South West Africa, 
Convinced that the administration of the Mandated Territory by South Africa 
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has been conducted in a manner contrary to the Mandate, the Charter of the United 
Nations and the Universal Declaration of Hunan Rights, , 

Reaffirming its resolution 2074 (XX) of 17 December 1965, in particular 
paragraph 4 thereof which condemned the policies of apartheid and racial 
discrimination practised by the Government of South Africa in South West Africa 
as constituting a crime against humanity, 

Emphasizing that the problem of South West AEESCE is an issue awe within 
the terms of resolution 1514 (XV), 

Considering that all the efforts of the United Nations to induce the Government 
of South Africa to fulfil its obligations in respect of-the administration of the 


Mandated Territory and to ensure the Merete and security of the indigenous 
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inhabitants have been of no avail, . 
Mindful of the obligations of the United Nations towards the people of 
South West Africa, 


Noting with deep concern the explosive situation which exists in the 


! 
I 


southern region of Africa, / 

Affirming its right to take appropriate action in the matter, ineluding the 
right to revert to itself the administration of the Mandated Territory, 

1. Reaffirms that the provisions of General Assembly resolution 1514 (XV) 
are fully applicable to the people of the Mandated Territory of South West Africa 
and that, therefore, the people of South West Africa have the inalienable right 
to self-determination, freedom and independence in accordance with the Charter of 


the United Nations; 


5/ South West Africa, Second Phase, Judgment. I.C.J. Reports 1966, p. 6. 
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2. Reaffirms. further that South West Africa is a territory having 
international status and that it shall maintain this status until it achieves 
independence; ; 

3. Declares that South Africa has failed to fulfil its obligations in 
respect of the administration of the Mandated Territory and to ensure the moral 
arid material well-being and security of the indigenous ‘inhabitants of South West 


Africa, and has, in fact, disavowed the Mandate; 
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hk, Decides that the Mandate conferred upon His Britannic Majesty to be 
exercised on his behalf by the Government of the Union of South Africa is 
therefore terminated, that South Africa has no other right to administer the 
Territory and that henceforth South West Africa comes under the direct 
responsibility of the United Nations; 

oe Resolves that in these circumstances the United Nations must discharge 
those responsibilities with respect to South West Africa; 

6. Establishes an Ad Hoe Committee for South West Africa - composed of 
fourteen Member States to be designated by the President of the General Assembly - 


to recommend practical means by which South West Africa should be administered, so 
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as to enable the people of the Territory to exercise the right of self—determinatio 
and to achieve independence, and to report to the General Assembly et a special 
session as soon as possible and in any event not later than April 1967; 

Te Calls vpon the Government of South Africa forthwith to refrain and 
desist from any action, constitutional, administrative, political or otherwise, 
ve “3 which will in any manner whatsoever alter or tend to alter the present internationa 
status of South Vest Africa; 

8. Calls the attention of the Security Council to the present resolution; 

9. Requests all States to extend their whole-hearted co-operation and to 
render assistance in the implementation of the present resolution; 

10. Requests the Secretary-General to provide all essistance necessary to 
implement the present resolution and to enable the Ad Hoc Committee for South West 


Africa to perform its duties. 


1kshth plenary meeting, 
27 October 1966. 
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The President of the General Assembly, in pursuance of paragraph 6 of the 

above resolution, designated the members of the Ad Hoc Committee for South West 
ee: i 

Africa.- 

The Ad Hoc Committee will te composed of the following Member States: 

Canada, Chile, Czechoslovakia, Ethiopia, Finland, Italy, Japan, Mexico, Nigeria, 

Pakistan, Senegal, Union of Soviet Socialist Republics, United Arab Republic and 
United States of America. 


Vote: ; 
Res as whole - 
114 - yes (US) 


2-no (South Africa, Portugal) 
- 3 - abstain _ 


\ 


6/ See A/FV.1471, p.43. 


